1. Introduction

A rich man who happens to be intellectually honest, if he is questioned about the improvement of working conditions, usually says something like this:

“We know that poverty is unpleasant; in fact, since it is so remote, we rather enjoy harrowing ourselves with the thought of its unpleasantness. But don’t expect us to do anything about it. We are sorry for you lower classes, just as we are sorry for a cat with the mange, but we will fight like devils against any improvement of your condition. We feel that you are much safer as you are. The present state of affairs suits us, and we are not going to take the risk of setting you free, even by an extra hour a day. So, dear brothers, since evidently you must sweat to pay for our trips to Italy, sweat and be damned to you.”

--George Orwell, Down and Out in Paris and London

Preamble

Perhaps it is not evident how marginalised persons like refugees are in any way connected to us; we as individuals in host countries rarely have direct contact with them, we have not consciously acted to limit their freedom of movement, their freedom of choice, or their options, we have not incurred the pain from which they have begged solace and we have not supported the regimes that have been responsible for their persecution. In short, refugees look like any other “charity case” and we look like charitable saviours; they come to our cities and ask for assistance, sit in our social security offices in the hope of claiming compensation, participate in quasi-judicial hearings and expect to receive status, and, apparently, they offer nothing in return. But a second look, informed by the historical and present-day facts and events, demonstrates the degree to which this is a poor characterization of the refugee issue. In fact, refugees arrive in our country generally as a last resort, and although they are in desperate need of assistance, they are in fact essential not only for our economy, but for the diversity upon which contemporary society thrives; furthermore, a look at global economics demonstrates that our standard of living is partially dependant upon they types of corporate forays into the cheap labour wells and the unregulated environmental buffets of the Third World that create refugee problems, our national system is built upon the erection of barriers which effect migration well beyond our borders, and our very social structure is built upon the fruits of previous (and on-going) First World control over distant lands. This does not imply that we must bear the social and ethical burden for every wrong committed throughout mankind’s inglorious history; but  we must if we are truly interested in the plight of persecuted persons look broadly before taking too seriously the “pragmatic” vision of cuts to social and humanitarian programs, and the barriers to as fundamental a human right as freedom of movement. 

It could of course be argued that words of policy condemnation with regards to refugees are poorly-directed in a country as open as Canada and, moreover, in a province as generous as Québec. Certainly the entire procedure as practised by the Canadian Immigration and Refugee Board is far superior to the one used in the United States and (with a few exceptions) in Europe; unfortunately, this isn’t saying much (for a searing summary of the effects of recent restrictive trends in Europe, see Goodwin-Gill 1996 191ff). Knowledge of the international refugee situation should incite persons in the First World to throw open their borders, rather than falling for the false arguments that sell measures such as Third Country clauses and hardened airline rules. For as this book will demonstrate, refugee claimants don’t simply move to Europe or America to gather up the gold that lines the streets (a look at domestic poverty should be enough to diffuse that argument); indeed the resistance of even the most heavily-persecuted claimants to the idea of leaving their home, their family and their friends is in the vast majority of cases monumental, and their knowledge of Canada (or other host countries) tends to be extremely sparse. Furthermore, most of the claimants I’ve interviewed over the years took a decided financial loss when they came to Canada, for the most part willingly, in exchange for safety and protection for themselves and their families. This is not to say that they don’t strive to succeed, quite the contrary. Studies over the years by the Minister of Immigration in Québec have shown that in virtually every respect refugees make for better Canadians than Canadians do, by all the normal criteria of measurement (less likely to go to prison, less likely to be unemployed, more likely to educate their children, and to a higher degree, less inclined to use social services, more likely to employ other Canadians, etc.). In short, the number of restrictions toward necessary migration is unnecessarily high, and indeed the arguments generally employed to erect or bolster these restrictions tend to be founded upon phoney premises.

The underlying question that led me to undertake this research is: Why do people endure hardship and suffering even in the face of alternatives? From this question flow others, such as: What are the forces that create hardship? Why do people choose to make a fundamental change in their life at a given moment? What makes people put up with dreadful circumstances for long periods of time? What pushes them to recognize their plight? Is there an identifiable profile of the type of individual that is more likely to undertake a life-changing quest for status outside of his or her country of origin? More specifically, in light of the corpus at hand: What decisions do people in desperate situations make subsequent to their decision to leave their country of origin? What informs these decisions? What are the networks or sources of information that lead them to choose particular agents, airlines, itineraries, and host countries? And, finally, how do they justify these decisions afterwards, both in the hearings and in informal hearings such as research interviews? Very little research has been done on these specific issues, although each study of human migration has some implicit or explicit sense of the forces, economic, political, sociological, environmental, which drive people from their homes. One attempt to address the question directly is Hal Kane’s recent book The Hour of Departure: Forces that Create Refugees and Migrants, who suggests that “to understand what makes people leave home, it is important to look not only at the different classifications of deportees, but also at the commonalities – the shared roots of departure. Whether they be considered “official” refugees, internally displaced peoples, oustees, illegal or legal migrants, many people were actually torn away from their homes by intersecting problems: land scarcities, out-of-control population growth, ethnic disputes, and political manipulation, among others. The immediate cause of departure may have been war or poverty, but war and poverty themselves invariably grow out of years of mounting pressures that finally combine in a mixture that propels people over the edge. In a sense, migrants and refugees are the same people, subjected to varying intensities and manifestations of the same problems. Migrants walk away more or less voluntarily while refugees have little choice but to run” (8).

Kane speaks in relatively broad terms, while I’ll be addressing similar issues with reference to actual oral testimony of a sampling of refugee claimants from Israel, Pakistan, Peru and the former Soviet Union who claimed refugee status in 1992, coupled with the demographic, historical, sociological, legal and political information necessary to contextualize the answers provided. These answers will not be taken at face value, since they are in my sense constructed to be as productive as possible (given the many constraints) for the problem at hand by persons with varying degrees of competence to judge productivity as regards refugee decision-making bodies (such as the Immigration and Refugee Board in Canada, the body responsible for decision making for Canadian claims).
 Nevertheless, the information provided in the interviews is a clear indicator of how the claimants view the adjudication process for the simple reason that claimants will attempt with varying degrees of success to provide the best answers possible for the circumstances as they understand them. 

The data in the answers is, when appropriate, correlated and verified as regards other testimony, as well as information provided by the country of origin, parties to the adjudication process, and organizations such as the Red Cross, the United Nations, UNICEF, and the many refugee and immigration groups mentioned in Appendix 2. I should emphasize, however, that facile ideas of factuality, precision or lying must be situated in terms of the barriers that the claimants face and the stakes involved in the claim. Anyone who chose to purposely sabotage their own claims by providing information that they fear (rightly or wrongly) might diminish their chances of being accepted would be unfit for the process as presently construed. All of this is rather ironic, given the high moral stance that Canadian officials are forced to assume for the purposes of these hearings, or for any other kind of administrative or legal adjudication. If a law-abiding but authority-hating Canadian gets pulled over by a rude and assailing policeman who immediately launches into a series of false accusations, s/he would be ill-advised to raise the stakes by refusing to answer questions, arguing, or aggressively attacking the policeman’s manners and approach. Instead, s/he is likely to respectfully construct him/herself as an honest and serious person who respects the duties and role of the policeman (thereby legitimizing the policeman’s authority to act in this manner).

It should be clear from my description of the system thus far that this study is rooted in my belief that the restriction of the free movement of peoples is perverse, that systems erected to judge the validity of claims (especially about matters such as human rights
) are generally self-serving and inadequate for the task at hand, and that the fear that overcomes us when we contemplate the idea of open borders are based upon fallacious information or misguided assumptions. As such, my overall approach could be deemed ‘idealist’ or ‘impractical’ in this postmodern world of extreme relativism, this capitalist world of well-entrenched inequality, this practical domain of day-to-day decision making and administrative procedure. I beg to differ. Is the quest for a more equitable system in the face of a clearly flawed one ‘idealist’? Should we not strive to create (or re-create) circumstances which are rooted in more overtly egalitarian principles? In fact, this so-called ‘idealism’ is rooted in practical experience with a (sometimes) well-meaning but sadly inadequate apparatus set up to redress some of the obvious inequalities of the world. As such, this book is also a contribution to the study of the hypocrisy of the international refugee determination system from the standpoint of Canada, which happens to be one of its strongest and most faithful advocates. Since I am of the belief that concrete actions can be made to assist suffering persons, it is also a highly practical guide which is made to complement the monumental research of (for example) Guy S. Goodwin Gill, James Hathaway or Gil Loescher by showing with reference to refugee testimony the actual effects of refugee and administrative procedure upon the living, breathing applicants who were interviewed for this research. The end result is a book that operates in different registers, rhetorical, legal, sociological, historical, but which speaks as a whole to difficult questions of motivation and justification in the highly-charged domain of refugee research.

In the end, I hope that this book will question glib assumptions about our First World generosity towards Third World beggars by recounting what has actually happened to a representative sampling of people who came to Canada in 1992, and by demonstrating that far from greeting persecuted persons with a fair and equitable task of telling their story, we have demanded that claimants place their faith in authorities similar to those who in their country of origin were responsible for the persecution, argue their case before adjudicating bodies  about which they know very little, place their faith in interpreters who are not given either the tools or the leeway to provide appropriate translations, and operate in a complex legal context – often for the first time in their lives – in a country with which they have little or no familiarity. What this means is that the deck is so stacked against the claimant as to question any degree of ‘objectivity’ upon which the system is at least theoretically erected because it is marked in such a fashion as to allow for enough leeway to ensure that rejection could always be legitimized, no matter what the arguments or justifications.

I’ve insisted in this book upon distinguishing between these “arguments and justifications,” between “arguing and justifying,” in the hope of drawing our attention to one of the many reasons why the refugee claiming process is itself a traumatic, sometimes debilitating experience whose repercussions remain far beyond the decision rendered. If the refugee had only to argue his or her claim, to “construct a productive other” appropriate to the categories established by the Board (or whatever decision making body in place), then at least the rules would be known to the claimant in advance, some degree of consistency could be anticipated; in short, there would be a level playing field. Instead, claimants are often asked to justify decisions they’ve made prior to arriving at the hearing room, and here the range of possibilities is so vast as to ensure sufficient grounds for the Board to refuse anyone they deem undesirable, for whatever reason. 

On the basis of this preamble it is clear that this book will but compliment the valuable research that goes on in the fields of refugee studies, international law, sociology, anthropology, history and politics, and the critical work that happens each day in hearing rooms, refugee camps, hospitals and community centres. Its specific contribution is its focus upon oral testimony through direct and indirect reference to language theory designed to unearth some of the prejudices, givens, biases and predispositions that are present in the system as presently construed. Refugees become the language that they speak, the story that they tell; so it is appropriate to suggest ways of thinking about these narratives before studying what it is that they say. So following an overview of the scope and objectives of the book,  I’ll briefly set out some of the overriding theoretical concerns that underwrite my approach to the oral testimony, including some discussion of how testimony could be analyzed, before turning in subsequent chapters to the empirical materials upon which this study is based.

Objectives

For the most part this book is based upon findings from a large scale research project, undertaken between 1992 and 1996, involving the amassing and evaluation of empirical data gathered during interviews with Convention refugee claimants in Québec. This project has grown over the years to exceed its original mandate, which was to describe and assess the choice of Québec, Canada and America as places of refuge for persons claiming Convention refugee status in 1992, according to the five categories outlined in the United Nations Convention on Refugees and the Canadian Immigration Act, that is, persecution on the basis of Race, Religion, National Origin, Membership in a particular social group, or Political Opinion (the details of the procedure are fully described in my Constructing a Productive Other: Discourse Theory and the Convention Refugee Hearing; a more recent treatment of all issues relating to the international legal paradigm is in Goodwin-Gill 1996).The initial work for this book was done for a research report for which several hundred claimants and experts including researchers, lawyers, translators, government officials from eight countries, language theorists, and representatives from non-governmental organizations (NGOs) were interviewed. The material was further elaborated in the course of work on two related research projects, undertaken the following year: Le motif et le moment du départ des revendicateurs de statut de réfugié arrivant au Québec en 1992 (The Motive for and Moment of Departure for Convention Refugee Claimants who came to Québec in 1992) and Les femmes en tant que revendicatrices du statut de réfugié (Women as Convention Refugee Claimants), both written for the Governement of Québec, Ministère des Affaires Internationales, des Communautés culturelles et de l’Immigration. 

Since I hope to describe, theorize and contextualize the process of adjudication by discussing the interface between refugee discourse and legal-style interviews, the role of mediators, specifically interpreters, is extremely important. Therefore, following the setting forth of the empirical and the theoretical paradigm within which this work was written, I’ll turn in the first chapter to the question of what function an inter-cultural interpreter fulfils. This chapter is larger than its subject matter, for indeed one might postulate that intermediaries, including interpreters, lawyers, go-betweens, non-governmental Organizations (NGOs), friends and family members, all play crucial roles for the arguments and justifications provided in this text.
 The next chapter deals with Convention refugee claimants from the former Soviet Union, ending on a more conceptual note which begins to tie in concepts of justification, argumentation and projection by examining the American Dream as described by former Soviet citizens. Chapter four adds a long discussion of the particularities of the refugee situation with reference to former Soviet citizens who lived as citizens, generally for two years, in Israel, only to come eventually to claim status in Canada on the grounds that they have been persecuted in Israel. Chapter five is a discussion of the situation in Peru, which is particularly interesting in light of recent events in the Japanese Embassy in Lima. Chapter six is a discussion of Pakistan, and then there is a general conclusion which brings together notions applicable to claimants as a whole, with some conclusions regarding the plight of female refugees.

Basic Facts

Yet if one looks closely one sees that there is no essential difference between a beggar’s livelihood and that of numberless respectable people. Beggars do not work, it is said; but, then, what is work? A navvy works by swinging a pick. An accountant works by adding up figures. A beggar works by standing out of doors in all weathers and getting varicose veins, chronic bronchitis, etc. It is a trade like any other; quite useless, of course, – but, then, many reputable trades are quite useless. And as a social type a beggar compares well with scores of others. He is hones compared with the sellers of most patent medicines, high-minded compared with a Sunday newspaper proprietor, amiable compared with a hire-purchase tout – in short, a parasite, but a fairly harmless parasite. He seldom extracts more than just a bare living from the community, and, what should justify him according to our ethical ideas, he pays for it over and over in suffering. I do not think there is anything about a beggar that sets him in a different class from other people, or gives most modern men the right to despise him.

–George Orwell, Down and Out in Paris and London

The migration of persons as a general international phenomena, and the movement of refugees in particular, are critical areas of concern throughout the world both because they eventually effect all of us and because, contrary to popular opinion, being a refugee, like being a beggar, is as Orwell describes it: damned hard, damned inglorious, and damned painful work; and the “job” of fleeing persecution is increasingly well-manned. In 1992, the year in question for this research, departure by region of origin included 10,893,000 persons from South-West Asia, North Africa and the Middle East, 9,532,000 people from Indo-China, 7,590,000 from Laos, 6,010,000 from Africa, 2,394,000 from South East Asia, 398,000 persons from Eastern Europe, and 191,000 persons from Latin America (see the December 1993 issue of Refugees). The point of view that permeates this entire report is that no one can stand by, inactive, in light of these figures and in light of the human suffering that they represent. The foundations of “capitalism” and the progress of the “industrial revolution” necessarily incurred heavy costs to persons who, through no fault of their own, found (and find) no place therein and were thus relegated to the role of “beggar;” similarly, we now live in nations whose very existence necessarily implies that barriers have been set up to limit what should be one of the most natural and fundamental of human rights – free movement. Within the present system, no single country can either take the blame for the plight of refugees just as no single country can hope to tackle all of the problems associated with this phenomenon. However the status quo international political system, dominated as it is by corporate power and upheld by nations and nationalism, creates the structures of suffering and abuse that produce refugees around the world. Refugee research is not a study in the realm of charitable institutions, but an area that deals with the cast-aways in societies that produce waste and create (purposely or not) suffering as they struggle to maintain domination, to increase profits, to secure personal fortunes, to uphold particular values. This project demonstrates that the upshots of the problems inherent in the international political system can be clearly evaluated with reference to testimony by persons who request Convention refugee status. The flight and the choices made subsequently reflect varying degree of claimants’ expedience and fear, pragmatism and ignorance, gullibility and knowledge, degrees of which depend upon the role of intermediaries, prior knowledge, profile, country of origin and, of course, chance. Since the variation in terms of these fundamental categories is great, and since the country of origin tends to be the most significant variable, this book is divided up according to country of origin.

A number of choices about which questions to address were made during the early stages of the project, on the basis of preliminary hypotheses. Although the selection of refugees in Canada is under Federal jurisdiction, it was nonetheless valuable to ascertain why individual claimants chose to claim in Québec (notably Montréal, since it is the point at which the bulk of refugee claimants disembark) because of the geopolitical particularity of this region. Furthermore, in the six month period between January 1, 1992 and June 30, 1992, Québec concluded a total of 6,381 claims, more than one third of the national total of 17,429. Several factors can be examined to explain refugee claimants’ selection of particular places to make their claims. Five hypothesis were postulated prior to the interviewing process, hypotheses that projected what we had imagined as being the overriding motivations for persons claiming status in Québec. Most of them in fact were born out; however a number of others have been added after the fifth to reflect information amassed during the course of the interviews.

i. Knowledge of Canada’s record

It seemed reasonable to expect that claimants’ knowledge of different countries’ record concerning exile would influence their choice of choosing Canada. For that reason, the questionnaire contained questions designed to determine the level of knowledge about possible host countries, including facts about acceptance levels, quality of life, legal apparatus, welfare, housing possibilities, employment, education and so forth. This of course presupposes that claimants could freely choose the host country, which in fact is seldom the case; but since my sampling was limited to refugees who had already arrived in Canada, I was dealing with a group with a broader number of options than is usually the case. 

Statistics from the Secretariat for Intergovernmental Consultations, Geneva, show that a significant number of claimants from the four countries in question were on the move during the first six months of 1992. In terms of host countries, large numbers of Pakistanis chose to make claims in Australia (3rd most heavily-represented group) and the United Kingdom (4th); Peruvians choose Spain (1st) and Sweden (4th), claimants from the CIS (former USSR) chose Canada (3rd), and Finland (1st), while most Israelis chose Canada (especially Québec). Overall, most claimants arriving in Canada during the first six months of 1992 were from East Europe (Yugoslavia, Union of Soviet Socialist Republics/Community of Independent States), Lebanon, Iran, Somalia, El Salvador, Communist China and Sri Lanka). It would appear logical that claimants from these countries would consider claiming asylum in the colonial country (France, England, Spain, Italy) or in a European country such as Germany, Austria, Switzerland or the Scandinavian countries, either for reasons of cultural and linguistic proximity, or simply because of the cost and the facility of the flight (as was the case with Peruvians). But there are political situations which dictate claimants’ ability to select such a host country, i.e. the very low rate of acceptance of refugee claimants in these countries, the possibility that the refugee has already tried and failed to obtain status in one of these countries, etc. Claimants sometimes know about these constraints and fear their effects. There are other cases where neighbouring countries would, despite geographic proximity, be dangerous choices for certain ethnic, religious or political groups (Pakistan or India for persons coming from Sri Lanka, for example). These claimants may decide to secure refugee status in Canada or the United States.

We imagined prior to the interviews that there would be a range of reasons why claimants would choose to apply for status in Canada rather than the United States. For example, they may fear that they have a lower chance of being accepted, particularly if they come from countries whose ruling elites have ties to the American administration (Haïti, Pakistan or the majority of countries of Central America). Thus the choice of Canada and Québec had to be evaluated in terms of the choices of country that the claimant thought were available for refuge, and to the information available to claimants concerning refugees and refugee claims in Canada and Québec. The knowledge of procedures applicable to the claim for refugee status could also be considered a reason for the choice of Canada.

In order to contextualize and assess information offered by the claimant in the course of the interview, research has also been made into the sources from which this information was procured: friends, associates, medical officials, priests, help group officials, United Nations officials, and so forth in the country of origin, and other mediators encountered by the claimant en route to Canada and with knowledge of the refugee claiming system.

ii. The site of certain airports in relation to international aviation routes 

The geographic location of the airport through which claimants entered the country does play a role, albeit not major, in the claimant’s decision. For example, Montréal’s airports offer direct and connecting flights with most major American and European cities, as well as with cities in Central and South America and Asia (via Europe). Although this element was factored in, it does not necessarily help us to understand why, for example, refugees chose to disembark in Montréal in particular, instead of, say, Toronto (which completed 9,454 claims in the first six months of 1992) or British Columbia (which completed 878 during the same period) except in cases where the claimant specifically believed that Québec had specific characteristics (including the presence of family members) that made it more amenable to their claim. The assumption here, which one presumes is valid, is that the claimant is looking to be accepted and therefore makes choices accordingly. Refugees’ decisions can also be made on the basis of existing networks, for example flight routes, passports vendors, and persons giving access to the networks. Furthermore, refugees who pass through certain countries while in flight from their country of origin in some cases obtain information that leads them to change their original flight plan.

Existing networks in the country of origin in some cases facilitate the route to a particular country, or even a particular airport. We know that “networks” exist in certain countries of origin, which lead claimants to choose of a point of entry in Canada or other Western country. For example, doctors in particular countries assist persecuted persons by securing their escape or by supplying them with documents such as medical certificates. Networks of intermediaries working out of common spaces, such as airports, assist persecuted persons by selling them passports, airline tickets and/or advice for how to choose an appropriate destination for the claim. Furthermore, ticket agents in for example Peru and also in Moscow have been known to assist persons looking for the most appropriate destination. This will be discussed with regards to particular cases.

Careful attention has been made to the travel itinerary followed by each interviewee, and more specifically a) the circumstances of the departure; b) the persons with whom the claimant travelled (family, agent); c) constraints placed upon the claimant in the country of origin (by police, airline officials, customs officials and so forth); d) the means available to the claimant (financial resources, connections in the host country or in the country of origin, documents necessary for travel such as the visa, passport, etc.); e) the original itinerary of the claimant; f) the method of travel employed; g) persons encountered, by chance or by prior arrangement, along the way who influenced decisions made while in flight.

iii. Perceived or known characteristics of the Canadian society

The choice of one airport or another as point of entry into a host country like Canada may be incidental; it may simply be a convenient point of entry to an apparently amenable Western society. Refugee claimants may select Canada as a destination because of their prior knowledge of the country, or as a function of their perception of Canada’s unique policies or nature. There are certain characteristics of Canadian society which make it more appealing to certain refugees such as: assistance given to refugee claimants; enlightened social policies; stable political climate; low level of racism; harmonious ethnic relations; favourable economic climate (in particular as compared to the situation in the country of origin); social mobility for claimants and their families; stronger ties with Anglo-American society; legislation concerning human rights and protection of minorities, including the Canadian Charter of Rights and Freedoms.

The kind of persecution suffered by the claimant in the country of origin (on the basis of race, religion, nationality, membership in particular social group or political opinion) also plays a role in the choice of Canada as destination for refugee claimants, because said persecution is prohibited under the Charter. Persons who have suffered persecution on the basis of one of the  categories admissible according to the Convention would have opinions concerning the treatment they would expect to have in Canada which bear upon their choice of Canada and their rejection of  other host countries.

iv. Perceived or known characteristics of the Québec society.

Having assessed the claimant’s knowledge and perception of Canadian society and the role of Montréal as point of entry, the next step was to assess the claimant’s perception or knowledge of Québec society as distinct from other Canadian, North American or European destinations. Refugee claimants may believe that by choosing Québec they will have all the advantages of Canadian society and, in addition, they will benefit from the apparent particularities of Québec society: a lower level of racism than in Ontario and British Columbia (against Blacks and Asiatics, for example); a lower level of inter-ethnic conflict among certain groups, as compared to Vancouver and Toronto (ie. between European immigrants and new immigrants; for example, when Heritage languages were introduced in the public schools); different measures concerning refugee integration; and a distinctive status amongst Canadian provinces because of its highly politicized nature and its historical opposition to the central government, which have permitted Québec a higher level of provincial autonomy. This perception could lead refugee claimants with a history of political involvement to choose Québec over other provinces (Latin American refugees with leftist opinions, for example); a society whose values may appear to be more European than other Anglo-American provinces in terms of its mores and its “Latin” lifestyle (higher level of permissiveness), and also in terms of its distinctive cultural environment.

Although gender is not a category included in the UN Convention, analysis has nonetheless been made concerning the claimants’ perception of the treatment of women in the host country (especially since claimants who have been persecuted for reasons of gender are sometimes admitted under the rubric of “membership in a particular social group,” and because there have been recent amendments to Canadian refugee hearings to account for female persecution), and the degree to which questions of gender dictated elements of the decision to choose one host country over another.

In order to assess the origin of these perceptions or this knowledge, attempts are made throughout the text to contextualize the refugee data through reference to, for example, media reports, official documentation and so forth to which claimants could have had access. Attempts were also made to evaluate which persons (international agencies officials, religious bodies members, political parties members, merchants, parents, friends, etc.) provided this information to the claimants, and the relationship between the information provided and the country of origin. This data could never be truly complete, but it is, I trust, sufficient to provide an appropriate context for understanding decisions made and described.

v. Personal characteristics of the claimant

The choice of a particular host country is in many cases related to the claimants’ personal history: for example, the presence of family or personal contacts who might offer assistance following the arrival of the claimant. This kind of assistance includes employment contacts, financial or material assistance, lodging, etc; the presence of an ethnic community which could offer support or assistance to the claimant (note: in order to assess these factors, I examine the help that the claimant actually received from family members and from private or ethnic institutions, especially when the claimant had been counting on this help and had mentioned it as a motivating factor in his or her choice of Québec); or knowledge of French, or French and English, which could facilitate access to employment. Each of these five reasons were examined with respect to both gender and level of education, which could affect the kinds of networks of access to information concerning Canada and Québec and the knowledge of foreign languages, French or French and English. 

vi. Natural Barriers.

These were the objectives as set out in the description of the research project; however in the course of the research it was evident that a number of other obstacles to choice of host country, not discussed in the original plan for the work, must be taken into account for work of this kind, beginning with a number of “natural barriers” which existed at the time of flight, and continue to exist into the 1990s. The most obvious of these barriers, which acts most importantly upon choice of country, is access to resources, notably financial resources adequate for the payment of airline tickets (necessarily, in the case of the countries with which I am concerned for this research), documents, and resources for the families of claimants which, on many occasions, stayed behind in the country of origin to await the determination of the claim.

There are other natural barriers, admirably noted by David Martin in his discussion of contemporary asylum seekers (see The New Asylum Seekers: Refugee Law in the 1980s). Therein, Martin differentiates between this decade’s asylum seekers and those that entered in previous decades, saying that, first, “the old system took for granted certain natural barriers to movement that kept the numbers of direct asylum seekers tolerably low and thereby shielded the West from having to confront certain fundamental tensions” (8). Second, “the old system provided certain guarantees of refugee bona fides that seemed to operate almost automatically, without need of difficult and painstaking adjudications of individual claims to refugee status, and indeed without much clarity about precisely what it is that distinguishes a refugee from other sorts of migrants” (9). In discussions with policymakers in the area of refugee determination, it has been argued that these natural barriers in some ways protect refugees from the low level of acceptance that is the reality of the First World (Canada is a notable exception in this regard, and Québec is a standout in Canada), and also protects them from poor integration in societies that are resistant to their intrusions. This seems to me to be an exercise in First World conscience-appeasement, particularly in light of First World responsibility for some of what goes on beyond borders; however the UNHCR takes repatriation very seriously, and though beyond the scope of this study, is an area of some interest. It has also been suggested that choice of countries implies that only some (ie. our own) countries are “safe,”  and that all the rest are not. This is a cynical reading of people’s (it seems to me fundamental) right to choose where they live and to exercise some control over their own fate; although it is reasonable to suggest that some countries are safer than others, one should always ask if these same “safe” countries are safe for all persons. This study, in a sense, poses this same question by determining the motivation for making choices. Before examining the un-natural barriers to free movement, it is also worth recalling that international law is set up to deal with matters relating to refugees, and it is quite clear about the rights of all persons to seek protection. The words of Goodwin-Gill (1996) are worth recalling for those who, in the name of law and order, support keeping unwanted claimants out of their country: “The developed world has expended considerable energy to find ways to prevent claims for protection being made at their borders, or to allow for them to be summarily passed on or back to others. ‘Interdiction’, ‘visa requirements’, ‘carrier sanctions’, ‘safe third country’ concepts, ‘security zones’, ‘international zones’, and the like are among the armoury of measures recently employed. The intention may be either to forestall arrivals, or to allow those arriving to be dealt with at discretion, but the clear implication is that, for States at large, refugees are protected by international law and, as a matter of law, entitled to a better and higher standard of treatment” (30-31). A brief examination of these measures is in order, given the important effect they have upon possible choices that can be made by claimants in flight.

vii. Airport and Visa Restrictions

Across the Continent, a curtain of red tape is descending to limit asylum sharply and to shut out foreigners who come looking for a better life. Impatient with the temporizing out of Community headquarters in Brussels, individual countries have begun to impose restrictive visa and entry regulations. From Norway to Greece and from Germany to Spain, a wall is rising around Europe, perhaps the beginnings of a fortress that will seek too keep out today’s economic refugees as desperately as the old Iron Curtain held back political refugees from the East. “Get out of Here!” Time August 26, 1991.

The “choice” of host country is, of course, illusory for a number of reasons over and above financial matters. For instance, the process of leaving the country of origin and arriving in Europe has always posed innumerable difficulties for persecuted persons in search of refugee status. It is true that jet-age travel has made new territories accessible, as Loescher points out: Political asylum was an exceptional event before the 1980s. The developed world was simply too distant, and jet-age travel too uncommon, for most Third World nationals to reach it. The 1980s rudely shook the industrialized countries out of their old notions of insularity” (1993, 93). They reacted with increasingly narrow interpretations of international instruments for the protection of refugees, and newly-established deterrents in the form of visa restrictions and airport regulations, transforming  borders into walls:

Those refugees who do manage to reach Europe’s borders are increasingly exposed to the risk of rejection, including refoulement, before they are even admitted to a refugee determination procedure. Nowhere is the risk greater than at airports, which in many ways are “grey” areas where restricted access means that the law may not be properly applied and as a result possible abuses may go undetected. The situation is further complicated by the fact that the various aspects of arrival (including detention) at the border fall within the competence of different national bodies. This makes the procedure even less transparent, both for the bodies involved and for the newly-arrived asylum seekers who are naturally unfamiliar with the procedure and their rights in the country.  (Anne la Cour Bodtcher and Jane Hughes, ECRE Working Paper on Airport Procedures in Europe, p. 1)

If followed, the recommendations made in this report would allow for a freer and more just access to host countries; unfortunately, in the present political climate laws imposing airport and visa restrictions, and laws which invoke some variance upon the “third country clause,” are likely to be increasingly popular and indeed are already in effect in a number of European countries. Loescher notes that “by the early 1990s, most European nations had already begun to require visas for citizens from all the major asylum-producing countries. They began to use the staff of airlines and shipping companies to police their passengers’ return tickets and documentation, and they fined carriers that brought in foreigners who either lacked documentation or carried false documentation” ( 1993, 124).

The principle of non-rejection at the border has been upheld by a number of international conventions, instruments, resolutions and recommendations including the General Assembly Resolution 428(V) of 14 December 1950 (governments should cooperate by “admitting refugees to their territories, not excluding those in the most destitute categories”), article 3(1) of the 1967 United Nations Declaration on territorial Asylum, United Nations General Assembly Resolution 2312 (XXII), Resolution 67(14) on Asylum to persons in Danger of Persecution adopted on 29 June 1967 by the Committee of Ministers of the Council of Europe, Article II of the 1969 OAU Convention on the Specific Problems of Refugees in Africa and Conclusion No. 22 adopted by the Executive Committee of the High Commissioner’s Programme at its 32nd Session, and article 14 of the Universal Declaration of Human Rights (see “Visa Restrictions and Penalties on Carriers,” Refugees 37, p. 5). The same Editorial goes on to note that “it is therefore of considerable concern that more and more States attempt to prevent refugees from setting foot in their country by imposing visa restrictions on specific nationalities, without regard to those who are in need of asylum and protection. There is also a great danger that the practice of several States of imposing fines and other penalties on airlines carrying undocumented refugees and asylum seekers, or those who travel with forged or incomplete documentation, will result in refugees not being able to reach a country of asylum” (ibid.).

This study will show that forged documents are sometimes the only possible means for the end of leaving a situation of persecution, and although the “crack-down” on forged documents and fraud always manages to provoke gleeful sentiment amongst the reactionary segments of society, it should be carefully noted that persons who are forced to resort to purchasing travel documents are sometimes those most “genuinely” in need of assistance. As the Canadian Council for Refugees noted in their Brief to the Canadian Council for Refugees to the Legislative Committee on Bill C-78: “The rule about documents is particularly pernicious because it takes a fact that would normally corroborate a claim and turns it into a reason for denying a claim. Real refugees, simply to avoid being returned to the country of danger fled, will destroy or dispose of identity documents. This provision, in microcosm, shows the clash between immigration management concerns and refugee protection concerns” (7). Even the  UNHCR has urged governments to give applicants the benefit of the doubt; yet, as Loescher points out, “increasing demands are being made on asylum seekers today to prove their credibility beyond a reasonable doubt, and governments frequently issue generalized blanket rejections to nationals of certain countries or to members of particular ethnic groups on the grounds that they are all “economic” migrants, not political refugees” (Loescher 1993, 96). Using formal international law as guide, Loescher once again manages to make the critical point: “Simply building new barriers around Western countries will not make the refugee problem go away. Restrictive measures taken unilaterally by Western states do not solve the problem but merely pass it on to some other country to resolve, thus contributing to interstate tensions, protectionism, and a breakdown in the international refugee regime” (99).

A degree of lenience on the part of airline officials, who are neither equipped nor interested in restricting the free movement of peoples, assists refugees in search of countries of asylum. Yet numerous laws have been enacted in the last seven years that threaten refugee claimants by instilling fears into the airline companies. Although Annexa Nine of the 1944 Chicago Convention on Civil Aviation states that airlines have a responsibility for “the custody and care of passengers until they are accepted for examination as to their admissibility to the territory and after refused admission,” and an obligation “to promptly transport the passenger away from the territory in case of refused admission,” it is only in the last few years that legislation has taken aim at the airlines as a possible first line of defense against illegal aliens and refugee claimants. Recent domestic legislation, however, goes much further in attempting to enforce airline responsibilities; European laws enacted in 1986-7 which bear upon this issue include, for example, the Danish Aliens Act, the Federal Republic of Germany Aliens Law, as well as laws imposing fines on non-compliant airline companies in Belgium (1987), Holland (1987) and the United Kingdom (Immigration Carriers Liability Bill, 12 May 1987, imposing £ 1,000 fines per passenger permitted to travel without the necessary documents). In certain cases, the procedures are elaborate, a kind of first-level refugee determination system:

Airlines are also being drawn more closely into the immigration control and asylum procedure in other ways. Under the Belgian legislation, for example, the government can require Sabena, the national airline, to collect and retain the passports of passengers for the duration of their flight. Security personnel and officials from the Ministry of Justice are permitted to board a plane and make checks on visas and passports before the passengers have left the aircraft. The Dutch legislation also allows official checks to be made on board, so that passengers who are denied entry can be expelled immediately. (Burton Bollag and Jeff Crisp, “Airlines on Collision Course,” Refugees 43, 17).

In the United Kingdom, the United Kingdom Immigrants’ Advisory Service “points to the fact that in recent years, hundreds of asylum seekers have arrived in an irregular manner and have subsequently been granted refugee status by the Home Office. Such people will now find it much more difficult to enter the country” (ibid).

A number of regional texts have been produced to call attention to the issues of European airport procedures, including the Council of Europe’s numerous texts and resolutions: Resolution (67) 14 on Asylum to Persons in Danger of Persecution (1967), Declaration on Territorial Asylum (1977), Recommendation No. R (81) 16 on the Harmonization of National Procedures relating to Asylum (1981), Proceedings of the Colloquy on Human Rights without Frontiers, Report by Lord Mackie of Benshie on the Arrival of asylum seekers at European airports (1991), and the Recommendation 1163 on the arrival of asylum-seekers at European airports (1991). In addition, the European Consultation on Refugees and Exiles has issued a number of texts, notably The Role of the airline Companies in the Asylum Procedure (1988), The Effects of Carrier Sanctions on the Asylum System (1991) and Working Paper on Airport Procedures in Europe (1993).

viii. Safe Third Country

As far as the Convention is concerned, claimants have rights to make claims where they wish, subject to a small number of guidelines. Goodwin-Gill notes that article 31 comes closest to dealing with this issue, and he suggests that “Refugees are not required to have come directly from their country of origin, but other countries or territories passed through should also have constituted actual or potential threats to life or freedom.” What is unclear in section 31 “is whether the refugee is entitled to invoke article 31 when continued flight has been dictated more by the refusal of other countries to grant asylum, or by the operation of exclusionary provisions such as those on safe third country, safe country of origin or time limits” (152), all of which is of special concern for the countries in question. 

The “safe third country” clause has been the subject of much contestation, and the description of this clause takes many forms, depending upon the country in question. In Canada, the most recent legislation covering this issue came into effect in 1993 with the passage of Bill C-86, which states that:

46.01 (1) A person who claims to be a Convention refugee is not eligible to have the claim determined by the Refugee Division if the person

(a)....

(b) came to Canada, directly or indirectly, from a country, other than a country of the person’s nationality or, where the person has no country of nationality, the country of the person’s habitual residence, that is a prescribed country under paragraph 114(1)(s).

As Goodwin-Gill notes, however, the safe country provisions of the Immigration Act have existed since 1988, but “were not implemented for a variety of practical and political reasons” (336). Nevertheless, agreements have been made (or are under negotiation) between countries, including Canada and the US, and Canada and Europe, to move in this direction. Already the Dublin and Schengen Conventions have as objectives “to determine which participating State is responsible for deciding the asylum claim of an individual within the area of application; to provide in appropriate cases for the readmission of the individual, and for the exchange of information; and to confirm the responsibility of the State for the removal of unsuccessful applicants from the European Union or Schengen territory, as the case may be” (337). And Loescher notes that “by the end of 1992, EC government ministers had proposed sending prospective asylum seekers back to the first “safe” country they transited on their way to Western Europe. Germany has separately negotiated agreements with Romania and Bulgaria to return rejected asylum seekers in exchange for financial incentives and has indicated its intention to reach similar agreements with Poland, Czechoslovakia, and Hungary. (1993, 126)

Previously in Canada there had been vague reference to the need for a Committee which would be responsible to advise the Minister with respect to proscribing countries which would be “safe” (the Immigration Act. 1976-77, c. 52, s. 114(5)); in C-86 the legislators have been more forthright, “prescribing, for the purpose of sharing responsibility for the examination of persons who claim to be Convention refugees, countries that comply with Article 33 (“Prohibition of expulsion or return  – “refoulement”) of the Convention” (R.S. c.28, 4th supp., ss. 29(3),(4)). This could be interpreted to mean that if you leave your country of origin, whatever the circumstances, and you stop over in one or several “safe” countries while en route, then you will be returned to one of those countries through which you passed.
 Although in apparent violation of the spirit (if not the letter) of the Universal Declaration of Human Rights (done 1948; 42 A.J.I.L. Supp. 127, article 14.), the Convention Relating to the Status of Refugees
 (opened for signature July 28, 1951 and signed by 95 countries, with the notable exception of the United States), the Protocol to the Convention (606 U.N.T.S. 267, 19 U.S.T. 6223, T.I.A.S. No. 6577, done January 31, 1967 and signed by 96 countries), and the Declaration on Territorial Asylum (U.N.G.A. Res. 2312 (XXII), article 3, done 1967), this clause (and others like it) has been invoked and utilized with a high degree of success to limit the flow of refugees, in particular those moving from the Third to the First World.
 If the tenets of such a clause were to be invoked, particularly in a systematic fashion be important “turnstile” airports such as Amsterdam-Schiphol, London-Heathrow, Geneva-Cointrin and Zürich-Kloten (see note 3), which most countries (including Canada) have not (yet?) done, then the possibility that persons could flee from persecution with the hope of asylum in a safe country that is far from the country of origin would be significantly diminished, particularly for the poor and the disenfranchised. This gives reason for concern, says Loescher: “Perhaps the most serious threat to future asylum protection in Canada involves the possibility that Canada will join with West European governments and the United States in a process of collective deterrence. As of mid 1992, some 80 percent of asylum applicants appearing in Canada originated outside the Western Hemisphere. The majority, therefore, appeared to be people who had bypassed European countries or the United States to come to Canada, where they were likely to receive a more sympathetic hearing. In order to stem these flows, Canada has entered into negotiations with the United States and Europe to permit Canadian officials to send directly back to the United States and Europe refugees seeking asylum in Canada who passed through these countries on their way to Canada” (1993, 110).

Why is this so worrisome? Persecuted persons rarely have the material means, the documentation or the connections needed to make direct flights abroad. As such, members of the People’s Party of Pakistan fleeing persecution from the sympathizers of the Muslim-League Party in the Punjab, for example, are forced to take overland routes to (say) India to flee their oppressors, just as persons fleeing government agents in (say) Togo, take overland routes to Ghana (and vice versa), Russian Jews fleeing the long arm of Pamyat (the notorious anti-Semitic organization which emerged in the mid 1980s
) could take overland routes to Europe, and so forth. But persecution seldom ends in neighbouring countries, for the arm of persecuting authorities is often long enough to extend beyond its borders;  it is often the case that the source of persecution in a country of origin continues to be a source of persecution in a neighbouring country (Ahmadi Muslims in Pakistan will not find India any more welcoming, Jews in Kazakhstan will not find Russia any less anti-semitic, Russian half-Jews in Israel will not find much comfort in Syria, and so forth). The third country clause, by acting against persecuted persons who don’t have the means to seek asylum in the First World, keeps the results of First World intervention, Third World dictatorial practices, regional conflicts, and home grown oppression within the confines of the state in question, or at least restricts its spread much beyond neighbouring countries. Exceptions to this rule are those who can afford intercontinental travel documents and tickets, which in the case of Pakistan, for example, cost between ten and thirty thousand dollars U.S. for a single flight to New York, or the equivalent of nearly 100 years of salary for the average person.

In light of what has been said, I would advocate that refugees be given their choice of safe haven, and would therefore contest Canadian Bills such as C-55 and C-86. Although the apparatus for the carrying out of this law is present in the legislation, there has been little attempt made to actually effect its tenets. In Germany, a full-fledged attempt to move in this direction was enacted on July 1, 1993 with the effecting of the new law of asylum. According to this law, anyone coming from a “safe third country” can no longer rely on the law of asylum; “in other words, the route of flight and not the reason for it determines whether a person can enter the asylum process”  (Stefen Teloken, “The Domino Effect.” Refugees 94, ). The crux of such a law is the list of countries considered “safe;” in Germany’s case, the list includes all of Germany’s immediate neighbours, including Poland, the Czech Republic, European Community Member States, Sweden, Finland and Norway. Germany has also established a list of safe countries of origin “where legislators consider there is generally no political persecution” (Refugees 39). Although these cases will be heard, most will generally be rated “manifestly unfounded.” The same applies to asylum-seekers who arrive without a valid passport. The UNHCR’s position on this issue is somewhat unclear, because on the one hand the establishment of a list of safe third countries would appear to violate the tenets of the Convention, and yet on the other “it does not, in principal, object to the establishment of such a list. But it should serve as no more than guidance in processing applications. The option of individual examination must be retained (Refugees 94, 40, my emphasis); furthermore, in a summary that reflects the tenets of the July 1990 Schengen Agreement (ratified by all European Community countries except United Kingdom and Denmark):

According to the UNHCR, a country can only be considered safe if refugees are effectively protected, especially from deportation, and if they are allowed to stay at least until their application for asylum has been processed. The fact that someone has transited a third country that has been declared safe is, by itself, an insufficient justification for sending them straight back to that country – unless an international agreement exists stating which country is responsible for processing the specific application. (Refugees 94, 40)

The question of safe third countries became an issue in the very year in which the interviewees arrived, for it was in 1992 that the Mulroney government introduced the Bill C-86, An Act to Amend the Immigration Act. The Canadian Council for Refugees responded to that Bill with a Brief of the Canadian Council for Refugees to the Legislative Committee on Bill-C-86. Their view, which my research supports, is that “refugees should be allowed to choose the country in which they seek asylum” (4). The reasons for this are humanitarian and legal since this clause undermines the spirit and the letter of the Convention. Nonetheless, in a conciliatory spirit which my research would contradict, the Canadian Council for Refugees does suggest that “if asylum-seekers are to be sent to another country, they should only be sent to a country that has a refugee determination procedure which meets international standards for fairness, natural justice and due process; that treats refugee claimants in conformity with international standards; that interprets the refugee definition consistently with international standards; and that is a signatory to the Refugee Convention” (4). This study confirms a more ideal scenario, in line with their more emotional plea: “Ideally there should be no safe third country rule at all, in order to defer to the wishes of the claimants about where to seek refuge. If there is to be such a ruse, it should be based on individual determination of safety, not country designation.” (4)

Research Plan and Methods: Sampling: 

In order to obtain a sampling which is large enough to take into account all of the variables previously described, but small enough to allow the researcher to personally interview most of the claimants, the number of cases studied was 56. The criteria was as follows. To ensure that claimants would be evaluated according to similar criteria and in similar socio-political circumstances, I focussed on persons who arrived in Québec in 1992 from one of the most heavily-represented countries of origin, made the claim in Montréal, and were between 25 and 40 years old (I chose to select one of the age categories most frequently represented among refugee claimants, and the age category which contains persons who would most likely have made a decision concerning the destination, because they would likely be seeking employment, because they are likely to be the heads of families, and because they are most likely to be responsible for the family as a whole). Furthermore, the selection was to include persons from different geopolitical areas representing vastly different experiences. Ultimately, the choice came down to Peru (Latin America, highly-politicized), Pakistan (Indo-China, two very different groups of claimants – Ahmadi Muslims and members of the People’s Party of Pakistan living in the Punjab), former Soviet Union (nationalism, anti-Semitism, amidst radical political and social change), and the former Soviet Union through Israel (First World style justice system and level of services, Western-style economy, particular laws to ensure the sustenance of a religious state). I also chose claimants from countries that had colonial links with an European country, cultural links with West European countries, and claimants who are rarely accepted by the United States due to “client” or military relations. I also chose claimants in equal numbers according to gender lines, partly because gender is not included in the United Nations Convention (even though it should be) and partly because they articulate their claim on different grounds from males from the same countries. I also tried to interview persons with varying levels of education with the assumption that persons who are in college or university are likely to have access to different networks of information (concerning Canada, Québec, refugee status in general, and so forth) and are more likely to speak either English or French and thus are more likely to have access to foreign media etc.
 

The end result was::

CIS
Israel
Peru
Pakistan
total

Men/Women
Men/Women
Men/Women
Men/Women


7/7
7/7
7/7
7/7
56

14
14
14
14


One final point about the dividing up of the sample in gender grounds. Female refugees resettled in Canada in 1993 made up 44% (4,992) of the caseload, of whom 1,571 were principle applicants, 917 of whom were single women. There were 4,130 principle male applicants in the same period, of whom over half were single men. Of the 29,795 refugees who landed, the number of women as principal applicants (ie. not dependent spouses or family members) who qualified for refugee landing was 5,441 compared to 12,253 male landings; the number of dependants was 7,219 females and 6,612 males. In 1993 roughly 350 women claimed on the grounds of gender persecution; the Immigration and Refugee Board applied the principles contained in its guidelines of March 1993 entitled Women Refugee Claimants Fearing Gender-Related Persecution; of the 150 decisions rendered, 70 of them were positive. Canada pioneered a Women at Risk program in 1987 which came into effect in 1988. This program benefitted 185 women who, coupled with their dependants, represented 400 persons.

Practical Importance

On the basis of the sampling and the information gathered, this book also offers some very practical information. First, it allows us a privileged view of claimants’ understanding of Canada and Québec, and the means (media, persons, networks) available for knowledge of Canadian or Québec society; the reasons for refugee claimants’ choice of America, Canada and Québec, and the links with their factual understanding thereof, the itineraries of a sampling of claimants, the types of persons and networks (political, personal, religious, commercial) who intervened to assist the refugee (if applicable), and the point at which this intervention occurred and some sense of the relationship between choices made and the profile of persons who made them. In short, this study allows for a rare glimpse at the motivating factors involved in the refugee claimant’s decision to claim status in the first place, as well as the factors that intervened concerning his or her choice of Canada (and of Québec versus the rest of Canada) as host country for the claim. It reveals that there exist better ways to communicate the aims and requirements of the refugee determination system; for example, if refugee claimants were better informed about the criteria for admission, the objectives of the refugee program and forth, they would be better able to assess whether they should apply for status in Canada. If the legislators and administrators were provided with details concerning the motivations and aims of those claimants who have freely chosen to come to Canada to make a refugee claim, they could better modify the system and the means by which this system is described or portrayed, to suit their own needs, as well as those of the claimants. The conclusions of this project also suggest that refugees who choose Canada rather than other First World country often have clear and justifiable reasons to do so, thus raising questions pertaining to legislation concerning passage through a third country.

The Refugee Determination Process in Canada

It is useful to briefly set forth the mechanics of the claiming procedure before discussing the cases at hand since many of the terms, mechanisms and legislation discussed presuppose the reader’s knowledge of the process for a full treatment, see Goodwin-Gill).  Persons who have been persecuted in their country of origin have the right, under International Law, to claim refugee status in host countries according to the 1951 Convention relating to the Status of Refugees (United Nations Treaty Series, vol. 189, p. 137, adopted by a Conference of Pleni-potentiaries of the United Nations in 1951, effective 1954). This Convention was originally intended to work out the problems of post-war repatriation, but in light of new refugee flows it was modified by the 1967 Protocol Relating to the Status of Refugees (United Nations, Treaty Series, vol. 606, p. 267) in order to address the increasingly complex refugee situations around the world (and in particular in the Third and Developing Worlds). Most of the countries in the world are signatories to this Convention and to the Protocol, with the notable exception of the United States, which follows a similar but distinct set of laws with regards to the Convention but which did sign the Protocol. Details concerning the applicability of the Convention have changed over the years and vary from one country to the next; but the basic tenets, as described in Chapter 1, Article 1A(2) of the Convention, serve as a general guideline according to which signatory countries draft their laws. In Canadian immigration law for example, the term “refugee” is said to apply to any person who,

(a) by reason of a well-founded fear of persecution for reasons of race, religion, nationality, membership in a particular social group or political opinion, (i) is outside the country of his nationality and is unable or, by reason of that fear, is unwilling to avail himself of the protection of the country or (ii) not having a country of nationality, is outside the country of his former habitual residence and is unable or, by reason of that fear, is unwilling to return to that country; and (b) has not ceased to be a Convention refugee by such reasons as voluntary repatriation. (Canada’s Immigration Law 22)

The description seems to leave the field wide-open for free movement of the persecuted and the suffering; but in fact, very few of the estimated 15 million eligible refugees that exist worldwide will in fact receive the haven to which they are in theory entitled because of a daunting list of obstacles including lack of appropriate resources, travel impediments, lack of information, judicial obstacles in host countries, and so forth.

Since 1990, Canada has resettled nearly half a million refugees according to the following formula: any person in Canada may claim Convention refugee status to an immigration officer. A senior immigration officer will subsequently determine if the claim is eligible to proceed to the Immigration and refugee Board; the rejection of this determination happens in a very small number of cases, such as when the person is found to have already received refugee status in another country, or if the person has been convicted of a serious criminal offense or if the person is a terrorist, war criminal or subversive.
If the person is permitted, he/she will make the claim at the Immigration and Refugee Board through an oral hearing; the claimant in said hearing is allowed to be represented by legal counsel. Refugees were given authorization to work as of 24 January 1994, for a period of nine months or until the claim is refused (whichever comes first); prior to that date, they had been forced onto welfare. If the claim is accepted, the person may apply for permanent resident status; this may be refused if the person does not have satisfactory identity papers, or if the person is considered inadmissible for health, criminality or security reasons. Once the person receives landed immigrant status, s/he may apply for Canadian citizenship after three years. The person with landed immigrant status in Canada benefit from the same social and economic rights as immigrants, and are entitled to sponsor close family members and to receive travel documents.

If the claim is rejected, the person may (with leave) file an appeal with the Federal and Supreme Courts of law; the claim cannot, however, be made on the basis of merits of the claim. As of February 1, 1993, all rejected claimants receive an automatic review by a Post Claim Determination Officer who is responsible for determining if the claimant will be subject to recognizable risks (threat to life, excessive sanctions or inhumane treatment in all parts of the country wo which the claimant would be removed) if forced to leave Canada. The acceptance rate under the PCD process is 0,4 percent. The recognition rates for all decisions rendered during the Immigration and Refugee Board were 70% in 1990, 64% in 1991, 57% in 1992 and 55% in 1993. The Immigration and Refugee Board made 25,549 decisions in 1993, therefore 14,101 decisions were positive in that year, with 5,004 decisions withdrawn or abandoned. 

With the essential statistics and basic facts set forth, I will now turn to a discussion of how language could be interpreted with reference to theories of discourse analysis and, moreover, how mediators, specifically the inter-cultural interpreter, act within a legal system like the refugee adjudication process, before turning to issues concerning the four countries in question.
�	See my Constructing a Productive Other: Discourse Theory and the Convention Refugee Hearing, Amsterdam and Philadelphia, John Benjamins, 1994.


�	For a provocative discussion concerning the relationship between human rights and human nature, see Jan Gorecki’s Justifying Ethics: Human Rights and Human Nature, New Brunswick NJ; London UK: Transaction Publishers, 1996.


�	The other side of the information coin is finding credible information for adjudicating and making claims, both of which were offered at the Immigration and Refugee Board Documentation Centres which were established “with the objective of becoming ‘the principal resource in Canada for the provision of credible and trustworthy evidence relevant to the process of refugee determination, including country of origin information and information on jurisprudential questions’” (see Goodwin-Gill 1996 352ff.).


�	Many asylum seekers would be stopped en route through a transit country because of visa requirements – another barrier to safe transit, particularly for countries (like Canada) that are far afield from many claim countries and therefore less likely to be on direct flight routes. 


�	189 U.N.T.S. 137, reprinted in 19 U.S.T. 6259, T.I.A.S. No. 6577. In my reading such a law is in disaccord with the spirit of Article 1 (subject to the Protocol revision concerning the date of application), and also Article 33 since any notion of “safe third country” could only be tested through full hearing.


�	The utilization of such a clause in Europe violates a number of Council of Europe recommendations, in particular: Recommendation 434 (1965), article 11 (ii and iii); Resolution 14 (1967), articles 1 and 2; Recommendation 773 (1976), section II; Recommendation 817 (1977), article 14; the Declaration On Territorial Asylum (1977); and Recommendation R (1981), sections 1 to 6.


�	See Natasha Singer, “Pamyat Sues Jewish Paper in Moscow,” Forward, January 29, 1993; Konstantin Danovich, “Anti-Semitic Fliers in Yekaterinburg Spark Investigation,” Monitor 4.21, June 18, 1993; “Anti-Semitism in the Former USSR: Chronicle of Violence.” American Association of Russian Jews, NY, 1990; Vladimir Braslavsky, “Human Rights Coalition Demands Action from Yeltsin on Pamyat Attack of Moskovsky Komsomoletz,” Monitor 4, October 1992; Moscow Synagogue Vandalized,” Monitor Vol. IV.21, June 18, 1993.





